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 1.  TIME:  9:00   CASE#: MSC15-00928 
CASE NAME: CARTER VS. MOUNT DIABLO U.S.D. 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MOUNT DIABLO UNIFIED SCHOOL DISTRICT, et al. 
* TENTATIVE RULING: * 
 
 Defendant Mount Diablo Unified School District, Paul Gengler, Michael Burstein and 
Michael Bianculli’s (collectively, “the School District”) motion for summary judgment/summary 
adjudication is denied.  As to the negligence claim, the School District moves for summary 
judgment/summary adjudication on both the elements of breach of duty and causation.   

BREACH OF DUTY 

 The School District acknowledges that California law imposes upon school districts a 
duty to carefully supervise students while they are on school premises during the school day, 
and that school districts may be held liable for injuries caused by the failure to exercise such 
care. (Memorandum of Points and Authorities, page 5, lines 21-23)  The School District 
contends it did not breach its duties for two reasons. 

 1. Plaintiff was a former student.  He had already graduated when the fight with 
Jones occurred.  (Fact 3 – Disputed)  The School District contends that its duty to supervise its 
students does not extend to protect a nonstudent for injuries caused by another student.  See 
Hoff v. Vacaville Unified School District (1988) 19 Cal.4th 925 (the duty of supervision that arises 
out of the relationship between school personnel and students does not support recovery by 
nonstudents) 

 There is a triable issue of fact here.  Plaintiff was a graduating senior who was 
specifically instructed by the Vice Principal to return to campus outside of school hours, but 
before 5:00 p.m. on the last day of school to return books, collect personal property and clean 
out lockers, or be fined.  (Plaintiff’s Facts 2, 3, 4, 5, 7 and 8)  A reasonable trier of fact could find 
that, based on the instructions from the Vice Principal, Plaintiff was on campus to carry out a 
school-related activity, even though he had graduated.  A reasonable trier of fact could also 
determine that the School District specifically sanctioned the return of graduating seniors on the 
last day of school, after classes had ended, so that they could collect their personal belongings, 
could clean out their lockers and return school property to avoid fees, but also importantly to 
perform a service that benefitted the school. 

 2. The incident occurred after school hours.  The School District argues that “school 
districts and their employees have never been considered insurers of the physical safety of their 
students, but rather are placed under a general duty to supervise the conduct of children on 
school grounds during school sessions, school activities, recesses and lunch periods.  The duty 
of supervision is limited to school-related or encouraged functions and to activities taking place 
during school hours.”  See Bartell v. Palos Verdes Peninsula School District (1978) 83 
Cal.App.3d 492, 498-499.   

 There is a triable issue of fact here as well.  As discussed above, there was a specific 
“encouragement” given by the Vice Principal to all graduating seniors to return to school if they 
needed to return school property and to collect their personal belongings and clean out their 
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lockers.  Graduating seniors were told not to come to school during class hours since it could 
disrupt classes, but to come back to school between the end of classes and 5 p.m.. 

 3. The attack by Jones was an unforeseeable third party criminal assault like the 
ones in Wiener v. Southcoast Childcare Centers, Inc. (2004) 32 Cal.4th 1138, 1149 (rogue 
vehicle operator smashed through a fence at a children’s daycare with no warning) and Rinehart 
v. Boys & Girls Club of Chula Vista (2005) 133 Cal.App.4th 219 (third parties outside a day care 
threw rocks at children in the day care).   

 The School District claims that Plaintiff cannot show how the School District could have 
foreseen how a kissing incident involving Plaintiff’s girlfriend and Amir Madison (“Amir”) in 
February 2014 would lead to a fight between Plaintiff and Jones months later in June 2014.  
Neither Plaintiff nor Jones expected the other one to be at the back of the school on the last 
day, after school had already let out.  The fight began within seconds of the two groups crossing 
paths, and the fight was over with such rapidity, that it is speculative as to whether supervisory 
personnel would have had an opportunity to discover and respond to the situation.   

 This is a very close call, but ultimately, the court finds that Plaintiff has done enough to 
create a triable issue of fact as to the foreseeability of the type of harm that occurred here.  A 
reasonable trier of fact could determine based on the evidence provided by Plaintiff that the 
School District could have anticipated a fight in the area of tennis courts on the last day of 
school.  Thus, the type of harm that occurred to Plaintiff was reasonable foreseeable and the 
School District was charged with a duty to prevent it. 

 a.   The School District specifically sanctioned graduating seniors to come back to 
campus on the last day of school, after class hours but before 5:00 p.m., to return school 
property, remove their personal belongings and clean out their lockers.  So, the School District 
was aware that many graduating seniors and other students (such as Molly and Billy Riley, who 
accompanied Plaintiff back to school, since they were changing school districts the following 
year) would be on campus between the time school let out at 12:38 p.m. to 5:00 p.m.  (Plaintiff’s 
Facts 1-8, 38) 

 b. One can enter or exit the school grounds near the tennis courts.  Plaintiffs and 
his friends did so, on the day of the incident. (Fact 24 – Undisputed) The area near the tennis 
courts was frequently used for bad behavior, including smoking, drinking and drug dealing, 
because it had no camera supervision.  (Plaintiff’s Facts 22, 24, 25)  The other graduating 
senior who accompanied Plaintiff back onto school grounds on June 12, 2014, Tailor Simpson 
(“Tailor”), testified that she had seen multiple fights take place in the area near the tennis courts.  
(Plaintiff’s Fact 26)  She also testified that the School District “normally” placed campus security 
near the tennis courts during school time.  (Plaintiff’s Fact 34)  But, this is disputed by the 
campus security officer, who stated that the tennis court area was only randomly checked by 
campus supervisors.  See Table of Exhibits, Exhibit 4 (Bianculli Depo. 57:12-23) 

 A special duty may arise where a school is aware that a particular location has become 
dangerous.  This may be true for the area near the tennis courts.  In Peterson v. San Francisco 
Community College District (1984) 36 Cal.3d 799, for example, a student was subjected to 
assault and attempted rape while using a stairway in the school’s parking lot.  The assailant 
attacked from behind unreasonably thick and untrimmed foliage and trees, and there had been 
previous assaults of a similar nature in that area.  Id. at 805.  The court held that, in light of the 
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known danger, the school had a duty to warn students, to trim the foliage, or to take other 
reasonable measures to protect students.  Id. at 815.  

 c. It was the last day of school.  Among the students, there was a generally held 
belief that if one wanted to fight another student, it was best to do so  on the last day of school 
because they were less likely to get into trouble.   (Plaintiff’s Fact 20, 35)  A reasonable trier of 
fact can infer that if this was a generally held belief among students than it was also known by 
the School’s administrators.   

 Indeed, several courts have recognized the foreseeability of boys fighting at school.  In 
Dailey v. Los Angeles Unified School District (1970) 2 Cal.3d 741, 745, the court observed that 
with regard to high school students: 

Adolescent high school students are not adults and should not be expected to 
exhibit that degree of discretion, judgment, and concern for the safety of 
themselves and others which we associate with full maturity.  As. . . observed in 
Satariano v. Sleight (1942) 54 Cal.App.2d 278, 283:  ‘We should not close our 
eyes to the fact . . . that boys of seventeen and eighteen years of age, particularly 
in groups where the herd instinct and competitive spirit tend naturally to relax 
vigilance, are not accustomed to exercise the same amount of care for their 
safety as persons of more mature years.  Recognizing that a principal task of 
supervisors is to anticipate and curb rash student behavior, our courts have often 
held that a failure to prevent injuries caused by the intentional or reckless 
conduct of the victim or a fellow student may constitute negligence. 

Id. at 748-749.   

 d. Even though the campus was open so that graduating seniors and others could 
return to campus, there were no campus security officers at school after class hours.  (Plaintiff’s 
Facts 38-41)  Jones testified that the incident with Plaintiff “probably” would have turned out 
differently, if campus security had been present.  According to Tailor, campus supervisors are 
usually near the tennis courts during the school day.  (Plaintiff’s Fact 34)  Bianculli, the campus 
security officer, believes that bad behavior stops in his presence.     

 e. There is a triable issue of fact as to whether school administrators knew that 
Plaintiff was at risk from either Amir or his friends on the football team.  Plaintiff contends that 
they were told about his “calling out” Amir regarding his “harassment” of his girlfriend and 
another one of his female friends and both were concerned for his safety.  (Facts 8-16 – 
Undisputed)  Burstein and Bianculli deny any such conversation took place and they were 
unaware of any hostility between Amir and Plaintiff due to the kissing incident.  (Facts 17, 18 – 
Undisputed)   

 Given the evidence presented by Plaintiff, the court finds that a reasonable trier of fact 
could find that it was reasonably foreseeable that the type of harm that befell Plaintiff (from a 
fight) would occur if the School District did not have campus supervisors at the school until 5:00 
p.m.  The School District knew that graduating seniors and other students would be on campus 
until 5:00 p.m. on the last day of classes.  Based on the evidence presented, a reasonable trier 
of fact could find that student fights in secluded areas of the school on the last day of class were 
reasonably foreseeable, and it was negligent for the School District not to plan to have campus 
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supervisors monitoring the school and points of ingress and egress onto the campus on that 
day.   

CAUSATION 

 The School District makes the same lack of foreseeability argument with respect to the 
element of causation.  The School District contends that Plaintiff’s proposition that if a campus 
security officer were posted near the tennis courts or a security camera placed there that the 
incident would not have occurred, is pure speculation.   

 The School District cites two cases involving the lack of causation.   Saelzer v. Advanced 
Group 400 (2001) 25 Cal.4th 763 and Thompson v. Sacramento Unified School District (2003) 
107 Cal.App.4th 1352.  Both are distinguishable.  Saelzler is not in the school context but 
involves tenants and invitees seeking to recover for the criminal injuries they suffer on another’s 
premises.  Along with the earlier decision in Ann M. v. Pacific Plaza Shopping Center (1993) 6 
Cal.4th 666, courts have made recovery in this context highly difficult.  Ann M. made proof of 
negligence significantly more difficult by requiring prior similar events in order to establish 
foreseeability.  When that hurdle is surmounted, after Saelzer, the plaintiff is also confronted 
with what may be the even higher proximate-cause requirement of showing that the negligence 
was a substantial, rather than a merely speculative, factor in the injury.   
  
 However, that is not the real distinguishing feature between Saelzer and this case.  The 
court in Saelzer emphasized that causation was lacking because Plaintiff could not prove that 
the additional security measures she believed would have prevented the attack actually would 
have made any difference.  The reason she couldn’t prove this is because plaintiff did not know 
who her attacker was.  If her attacker were another tenant or the invitee of a tenant, it would 
have made no difference that the landowner made greater efforts to fix fences or keep gates 
locked to ensure “criminals” didn’t come into the complex.  Even increased security guards 
would have had no effect on the attack because the security guards would not have been 
monitoring the apartment complex’s own tenants and/or their invitees. 
 
 This case is different.  This is not a situation where Plaintiff was attacked by a stranger 
on school property.  That would be analogous to the Saelzler case.  Plaintiff got into a fight with 
another student on the last day of school, when he had been invited back to campus.  The 
School District was aware of the identity of both students and was aware of fights and other bad 
behavior in secluded areas at school.  For this purpose, the School District employed four 
security guards and used security cameras.  Yet, no campus supervisors remained on campus 
the last day of school. 
 

 This case is also distinguishable from Thompson, supra, 107 Cal.App.4th at 1352.  The 
high school in Thompson (Kennedy High School) had ample security on the day of the fight 
incident.  Indeed, Kennedy High School had a team of security:  one full time campus police 
officer, seven campus monitors and volunteers from a group, called Parents-On-Campus.  
Security personnel and volunteers roamed the campus with hand-held radios that could be used 
to call in problems.  Id. at 1360. 
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 The F-Wing restroom, where the fight occurred, was in the overlapping patrol areas of 
campus monitors Guzman and Conrad.  Guzman patrolled past the restroom just before the 
fight started.  He looked into the restroom and saw nothing amiss.  After Guzman walked down 
the hallway, he noticed students going toward the restroom.  So he returned and found plaintiff 
on the ground.  Guzman estimated only one minute and a half to two minutes had passed since 
he was in the restroom.  Id. at 1360.   

 On these facts, it is understandable that the Court would conclude that it was 
unreasonable for a trier of fact to find that the school district’s failure to supervise was the 
proximate cause of plaintiff’s injuries.   

 This case is different.  There were no campus supervisors at the high school when 
graduating seniors and others were invited to return to campus until 5:00 p.m. on the last day of 
school.  There was a secluded area of campus near the tennis courts where students could 
enter and exit the school and which had been the site of multiple fights, drug dealing, drinking 
and smoking.  It was unmonitored on the last day of school, as was the entire campus, which 
was open to students for the benefit of the school in getting school items returned, lockers 
cleaned out and personal belongings taken home.  On these very different facts, this court finds 
that a jury will determine whether the School District breached its duties to Plaintiff and 
proximately caused his injuries by its lack of supervision.   

EVIDENTIARY OBJECTIONS 

 Defendants have not filed evidentiary objections in compliance with California Rule of 
Court Rule 3.1354(b).  As a consequence, it is impossible to rule on most of the evidentiary 
objections because specific evidence is not referenced.  Defendants are both objections to 
Plaintiff’s “facts” from his Separate Statement, and those “facts” routinely cite multiple pieces of 
evidence.  

 

  

 2.  TIME:  9:00   CASE#: MSC17-01958 
CASE NAME: WHALEN VS. ANDERSON 
HEARING ON MOTION TO ENFORCE SETTLEMENT AND JUDGMENT 
FILED BY THOMAS A. WHALEN JR., et al. 
* TENTATIVE RULING: * 
 
Appear. 
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 3.  TIME:  9:00   CASE#: MSC17-01958 
CASE NAME: WHALEN VS. ANDERSON 
HEARING ON MOTION FOR SANCTIONS 
FILED BY THOMAS A. WHALEN JR., et al. 
* TENTATIVE RULING: * 
 
Appear. 

 

 
ADD-ON 

 

4.  TIME:  9:00   CASE#: MSC18-01838 
CASE NAME: MAIN STDEV LLC VS. HEPPNER 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY MAIN STDEV LLC, 
* TENTATIVE RULING: * 
 
Appear. 

 

  


